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(d) Failure to agree to any adjustment 
shall be a dispute under the Disputes clause. 
However, nothing in this clause shall excuse 
the Carrier from proceeding with the con-
tract as changed.

(End of clause) 

[62 FR 47578, Sept. 10, 1997]

1652.244–70 Subcontracts. 
As prescribed by 1644.270, the fol-

lowing clause shall be inserted in all 
FEHBP contracts based on cost anal-
ysis (experience rated):

SUBCONTRACTS (JAN 1998) 

(a) The Carrier shall notify the Con-
tracting Officer reasonably in advance of en-
tering into any subcontract, or any sub-
contract modification, or as otherwise speci-
fied by this contract, if both the amount of 
the subcontract or modification charged to 
the FEHB Program exceeds $100,000 and is at 
least 25 percent of the total cost of the sub-
contract. 

(b) The advance notification required by 
paragraph (a) of this clause shall include the 
information specified below: 

(1) A description of the supplies or services 
to be subcontracted; 

(2) Identification of the type of subcontract 
to be used; 

(3) Identification of the proposed sub-
contract and an explanation of why and how 
the proposed subcontractor was selected, in-
cluding the competition obtained; 

(4) The proposed subcontract price and the 
Carrier’s cost or price analysis; 

(5) The subcontractor’s current, complete, 
and accurate cost or pricing data and Certifi-
cate of Current Cost or Pricing Data, if re-
quired by other contract provisions; 

(6) The subcontractor’s Disclosure State-
ment or Certificate relating to Cost Ac-
counting Standards when such data are re-
quired by other provisions of this contract; 
and 

(7) A negotiation memorandum reflect-
ing— 

(i) The principal elements of the sub-
contract price negotiations; 

(ii) The most significant consideration 
controlling establishment of initial or re-
vised prices; 

(iii) The reason cost or pricing data were 
or were not required; 

(iv) The extent, if any, to which the Car-
rier did not rely on the subcontractor’s cost 
or pricing data in determining the price ob-
jective and in negotiating the final price; 

(v) The extent to which it was recognized 
in the negotiation that the subcontractor’s 
cost or pricing data were not accurate, com-
plete, or current; the action taken by the 

Carrier and the subcontractor; and the effect 
of any such defective data on the total price 
negotiated; 

(vi) The reasons for any significant dif-
ference between the Carrier’s price objective 
and the price negotiated; and 

(vii) A complete explanation of the incen-
tive fee or profit plan when incentives are 
used. The explanation shall identify each 
critical performance element, management 
decisions used to quantify each incentive 
element, reasons for the incentives, and a 
summary of all trade-off possibilities consid-
ered. 

(c) The Carrier shall obtain the Con-
tracting Officer’s written consent before 
placing any subcontract for which advance 
notification is required under paragraph (a) 
of this clause. However, the Contracting Offi-
cer may ratify in writing any such sub-
contract. Ratification shall constitute the 
consent of the Contracting Officer. 

(d) The Contracting Officer may waive the 
requirement for advance notification and 
consent required by paragraphs (a), (b), and 
(c) of this clause where the Carrier and sub-
contractor submit an application or renewal 
as a contractor team arrangement as defined 
in FAR subpart 9.6 and— 

(1) The Contracting Officer evaluated the 
arrangement during negotiation of the con-
tract or contract renewal; and 

(2) The subcontractor’s price and/or costs 
were included in the plan’s rates that were 
reviewed and approved by the Contracting 
Officer during negotiation of the contract or 
contract renewal. 

(e) Unless the consent or approval specifi-
cally provides otherwise, consent by the Con-
tracting Officer to any subcontract shall not 
constitute a determination (1) of the accept-
ability of any subcontract terms or condi-
tions; (2) of the allowability of any cost 
under this contract; or (3) to relieve the Car-
rier of any responsibility for performing this 
contract. 

(f) No subcontract placed under this con-
tract shall provide for payment on a cost-
plus-a-percentage-of-cost basis. Any fee pay-
able under cost reimbursement type sub-
contracts shall not exceed the fee limita-
tions in FAR 15.404–4(c)(4)(i). Any profit or 
fee payable under a subcontract shall be in 
accordance with the provision of subpart 3.7, 
Service charge. 

(g) The Carrier shall give the Contracting 
Officer immediate written notice of any ac-
tion or suit filed and prompt notice of any 
claim made against the Carrier by any sub-
contractor or vendor that, in the opinion of 
the Carrier, may result in litigation related 
in any way to this contract with respect to 
which the Carrier may be entitled to reim-
bursement from the Government.
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(End of clause) 

[52 FR 16044, May 1, 1987, as amended at 55 
FR 27418, July 2, 1990; 62 FR 47578, Sept. 10, 
1997; 63 FR 55339, Oct. 15, 1998]

1652.245–70 Government property 
(negotiated benefits contracts). 

As prescribed in section 1645.303–70, 
the following clause shall be inserted 
in all FEHBP contracts.

GOVERNMENT PROPERTY (NEGOTIATED 
BENEFITS CONTRACTS) (JAN 1998) 

(a) Government-furnished property. (1) The 
Government shall deliver to the Carrier, for 
use in connection with and under the terms 
of this contract, the Government-furnished 
property described in this contract together 
with any related data and information that 
the Carrier may request and is reasonably 
required for the intended use of the property 
(hereinafter referred to as ‘‘Government-fur-
nished property’’). 

(2) The delivery or performance dates for 
this contract are based upon the expectation 
that Government-furnished property suitable 
for use (except for property furnished ‘‘as-
is’’) will be delivered to the Carrier at the 
times stated in this contract or, if not so 
stated, in sufficient time to enable the Car-
rier to meet the contract’s performance 
dates. 

(3) If Government-furnished property is re-
ceived by the Carrier in a condition not suit-
able for the intended use, the Carrier shall, 
upon receipt of it, notify the Contracting Of-
ficer, detailing the facts, and, as directed by 
the Contracting Officer and at Government 
expense, either repair, modify, return, or 
otherwise dispose of the property. After com-
pleting the directed action and upon written 
request of the Carrier, the Contracting Offi-
cer shall make an equitable adjustment as 
provided in paragraph (h) of this clause. 

(b) Changes in Government-furnished prop-
erty. (1) The Contracting Officer may, by 
written notice, (i) decrease the Government-
furnished property provided or to be provided 
under this contract, or (ii) substitute other 
Government-furnished property for the prop-
erty to be provided by the Government, or to 
be acquired by the Carrier for the Govern-
ment, under this contract. The Carrier shall 
promptly take such action as the Con-
tracting Officer may direct regarding the re-
moval, shipment, or disposal of the property 
covered by such notice. 

(2) Upon the Carrier’s written request, the 
Contracting Officer shall make an equitable 
adjustment to the contract in accordance 
with paragraph (h) of this clause, if the Gov-
ernment has agreed in this contract to make 
the property available for performing this 
contract and there is any— 

(i) Decrease or substitution in this prop-
erty pursuant to subparagraph (b)(1) above; 
or 

(ii) Withdrawal of authority to use this 
property, if provided under any other con-
tract or lease. 

(c) Title in Government property. (1) The 
Government shall retain title to all Govern-
ment-furnished property. 

(2) All Government-furnished property and 
all property acquired by the Carrier, title to 
which vests in the Government under this 
paragraph (collectively referred to as 
‘‘Government property’’), are subject to the 
provisions of this clause. Title to Govern-
ment property shall not be affected by its in-
corporation into or attachment to any prop-
erty not owned by the Government, nor shall 
Government property become a fixture or 
lose its identity as personal property by 
being attached to any real property. 

(d) Use of Government property. The Gov-
ernment property shall be used only for per-
forming this contract, unless otherwise pro-
vided in this contract or approved by the 
Contracting Officer. 

(e) Property administration. (1) The Car-
rier shall be responsible and accountable for 
all Government property provided under this 
contract and shall comply with Federal Ac-
quisition Regulation (FAR) subpart 45.5, as 
in effect on the date of this contract. 

(2) The Carrier shall establish and main-
tain a program for the use, maintenance, re-
pair, protection, and preservation of Govern-
ment property in accordance with sound in-
dustrial practice and the applicable provi-
sions of subpart 45.5 of the FAR. 

(3) If damage occurs to Government prop-
erty, the risk of which has been assumed by 
the Government under this contract, the 
Government shall replace the items or the 
Carrier shall make such repairs as the Gov-
ernment directs. However, if the Carrier can-
not effect such repairs within the time re-
quired, the Carrier shall dispose of the prop-
erty as directed by the Contracting Officer. 
When any property for which the Govern-
ment is responsible is replaced or repaired, 
the Contracting Officer shall make an equi-
table adjustment in accordance with para-
graph (h) of this clause. 

(4) The Carrier represents that the con-
tract price does not include any amount for 
repairs or replacement for which the Govern-
ment is responsible. Repair or replacement 
of property for which the Carrier is respon-
sible shall be accomplished by the Carrier at 
its own expense. 

(f) Access. The Government and all its des-
ignees shall have access at all reasonable 
times to the premises in which any Govern-
ment property is located for the purpose of 
inspecting the Government property. 

(g) Risk of loss. Unless otherwise provided 
in this contract, the Carrier assumes the 
risk of, and shall be responsible for, any loss 

VerDate 0ct<31>2002 12:51 Nov 06, 2002 Jkt 197198 PO 00000 Frm 00161 Fmt 8010 Sfmt 8010 Y:\SGML\197198T.XXX 197198T


